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STORY of the LAND COURT 
1898 — 1948 





It is fitting that we should celebrate the half century milestone in 
the history of this court and remind ourselves of the story of its 
founding and the reasons for it, and that we should express appre- 
ciation of its constant usefulness in the life of the Commonwealth. 
Origins and reasons for legal institutions and doctrines are readily 
forgotten by successive generations of the profession. 

In 1909 the late Judge Davis published a volume of his “Land 
Court Decisions” and began his preface as follows: 

“The Land Court of Massachusetts is an innovation in 
judicial machinery. Originally established in 1898 to adminis- 
ter the Land Registration Act, its jurisdiction has been 
gradually extended to cover nearly all forms of action affecting 
the title to land, whether brought by registration proceedings 
or otherwise.” 

Since 1909 the jurisdiction has been still further extended to 
include equity jurisdiction within its field, procedure for declaratory 
judgments, procedure for confirmation of title without subsequent 
registration, foreclosure of tax titles, soldiers and sailors relief act and 
other matters so that it has practically all the jurisdiction relating to 
land which was formerly in the Supreme Judicial Court and the 
Superior Court. The volume and variety of its work and the valua- 
tion of the land involved in registration proceedings is indicated by ° 
the statistical report for the year ending June 30, 1948, taken from 
the twenty-fourth report of the Judicial Council and printed in the 
footnote. ! 

References to documents relating to the court’s history will be 
found in a footnote also*, but as there are always dramatic and 
entertaining aspects of legal history, and as an occasion like this should 
not be too serious, this somewhat lighter account of conveyancing 
history in Massachusetts is submitted as an illustrated introduction. 








In February 1828, Lord Brougham startled the English bar by 
what has been described as “‘perhaps the most striking indictment 
of the legal system ever delivered by an English lawyer.”* He 
criticized every department of English jurisprudence. It was not 
long after that that Lord John Russell is said to have remarked that 
“thirty years is the usual period of gestation of any measure of law 
reform.” It is often much longer; it was almost exactly one hundred 
years later that the English law of real property was made over under 


the leadership, if we remember correctly, of Lord Birkenhead. 


FOOTNOTE 1 
LAND COURT FIGURES FROM JULY 1, 1947 TO JUNE 30, 1948 


ars. Ng Gr Gs ar eo? Se we Oe oe Oe es 636 
Confirmation Cases SS ; oe a ; 9 
Post Registration Cases pie he es : ; 873 
Tax Lien Cases - % — ; ‘ee 622 
Miscellaneous Cases ; pie ; ; 335 
Equity Cases ae es , va ; ; : 567 
Total Cases Entered . . ae > es ‘ 3,042 
Decree plans made . . ; ‘ 505 
Subdivision plans made ‘ ad 
Total plans made : a : : ; 
Total appropriation ‘ . ; $181, 000: 00 
Fees sent State Treasurer 67,319.61 
Income from Assurance Fund applicable to expenses 10,684.56 
Unexpended balance : ate” vee te hie ae 60.20 
Net cost to Commonwealth : 102,935.63 
Assurance Fund Nov. 30,1940 . . 320,520.14 
Assessed value of land on petitions for registration, confirmation 4,595,676.54 


CASES DISPOSED OF BY FINAL ORDER DECREE OR 
JUDGMENT BEFORE HEARING 


Land Registration . . & & eh ele ee Se eae 508 
Land Registration—Supplementary is oa 873 
Tax Foreclosure . 1,030 
Equity, Real Actions and Miscellaneous 654 
Total Cases Disposed of . . . . . ; 3,065 
FOOTNOTE 2 


References to documents relating to the history of the Land Court. For convenient reference 
some of these will be reprinted in an appendix to the volume of Judge Smith’s opinions referred 
to in the footnote on page 15. 


Governor Russell's special message February 17, 1891 — H. 94 of 1891. 
i of Joint Legislative Committee (S. 79 of 1892). 


eport of James R. Carret and Frederick H. Stebbins, the majority of the special commission 
Res 250 of 1894) and the minority report of Heman W. Chaplin (H. 250 of 1894, P. XX). 


Bill reported by Alfred Hemenway, sole commissioner (H. 10, H. 1354 and H. 1392 of 1898) 
followed by Chapter 562 of that year). 


Opinions in Tyler v. The Judges, 175 Mass. 71. 
Preface to Davis ‘‘Massachusetts Land Court Decisions.” 


Pamphlet issued in memory of Samuel T. Harris by the Massachusetts Conveyancers’ Asso- 
ciation for the visiting members of the American Bar Association at its annual meeting in 
Boston in 1936. 


Sito of a Davis before the real peopesty section of the American Bar Association, 
1 M.L.Q. No. 3, July-Sept. 1937, pp. 38-50. 


oAtlay * ‘Victorian Chancellors,”’ I, 283. 


wie. - 





Wituram E. RusseE.i 
Governor of Massachusetts 
1891-1894 


In January 1891, William E. Russell became Governor of Massa- 
chusetts. In his inaugural address he called attention to the need of 
reform in our system of land transfer and followed it up with a special 
message on February 17, describing the Australian system (worked 
out during a period of about ten years by Sir Robert Torrens and 
known as the “Torrens System”) which he recommended as an 
optional system capable of adaptation to our Massachusetts condi- 
tions. He pointed out that, for about two hundred and forty years, 
transfer by recorded deeds, supplemented by prescription based on 
possession, had apparently satisfied the popular demand, but that, 
with the modern density of the population, with the greater sub- 
division of land and increase of real estate transactions, something 
else was needed. At that time the four largest Registries of Deeds — 
Middlesex South District, Suffolk, Worcester and the Essex South 








District — contained respectively 2,022, 1,979, 1,355 and 1,300 
volumes. The increase in thirty years, in all, or, at least, three of them, 
had been from 100 to 150 per cent and the prospect of storage space 
was becoming more and more serious. It is much more serious now. 
The short form of Deeds Act adopted in 1912, under the leadership 
of Hon. William T. A. Fitzgerald, was still twenty-one years in the 
future, although the need of such shortening had been discussed, 
even then, for many years. 

Following Governor Russell’s suggestion, a joint legislative com- 
mittee made up of men then, or later, familiar figures at the bar or in 
public life, recommended legislation along certain general lines, but 
stated that the drafting of such legislation required special study 
and skill by the appointment of a commission of one, or more, com- 
petent persons for that purpose. Such a commission of three was 
appointed and disagreed as to the form of an act, the majority re- 
porting one draft and the minority member — the late Heman W. 
Chaplin — filing a critical and interesting minority report which raised 
serious constitutional questions and suggested a different approach 
to the subject. After a lapse of several years a new commission was 
appointed by Governor Wolcott in 1897 — this time consisting of 
one man, as suggested by the joint committee in 1892. That man 
was probably the best qualified man in the Commonwealth for the 
task — Alfred Hemenway who, as was commonly known, was slated 
for appointment to the Supreme Court of the United States by 
President McKinley at the time of the President’s death. 

Hemenway reported an act without a word of explanation except 
the act itself. It provided for a Hemenway system, rather than a 
Torrens system, as an optional method of establishing titles. The 
act, substantially as reported, was passed and the court came into 
existence in 1898. The only recorded comment by Hemenway on 
his own work appears in the last address to the Bar by Judge Davis 
at the meeting of the American Bar Association at Boston in 1936, 
about a month before his death.* He quoted Hemenway, whom he 
described as “the best constitutional lawyer of his day,” as saying 
that he had worked out the act “along purely common law ideas.” 
He then said to Davis, “This court is something or nothing. I don’t 
know which it is. It can be nothing. It is merely to save the con- 
stitutionality of registration of land. But, in my opinion, there 


*21 M.L.Q. No. 3, July-Sept. 1937, pp. 38-50. 





ALFRED HEMENWAY 


is an opportunity and a great opportunity, and much need for a 
tribunal that can give specialized knowledge and specialized facilities 
and immediate, speedy hearing and determination of questions re- 
lating to the title to land that will be binding upon the world.” 








Two judges and a recorder were appointed and the Court opened 
for business in the Tremont Building on October 14, 1898. There has 
always been in the profession a certain amount of uninformed con- 
descension toward conveyancing in general, going back to the time 
when Lord Chancellor Hardwicke rebuked Sir Robert Henley, later 
Lord Chancellor Northington (a good lawyer and a genial three- 
bottle man) for contemptuous remarks about the practice of con- 
veyancers, which Hardwicke regarded as most helpful as a source 
of law. In spite of its absurdity, this attitude, even among con- 
veyancers, extended to the new court in its infancy and adolescence. 
Gradually, however, the profession began to realize the importance of 
the court which was created for the purpose of making a “good” 
title “marketable”; and this was due very largely to the ability and 
personality of one man, just as the act creating the Court was due 
largely to one man. It is seldom that judges are faced with the re- 
sponsibility of “breaking in” a new court, not only in fact, but in 
the minds of skeptical lawyers. Davis served for thirty-eight years. 
Judge Jones was elderly and not well. Judge Clark served but a short 
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time before his death. It is common knowledge among the “elder 
brethren” of the bar that the real development of the court, and its 
gradual establishment and growth in the confidence of the community, 
was the work of Judge Davis with the able assistance from the be- 
ginning of Judge Smith, the first recorder and later a judge, and, for 
more than twenty-five years, of Judge Corbett. For its first twenty- 
five years these three men were “The Land Court” and, great as 
were the services of Judge Corbett and Judge Smith, Judge Davis 
was the spearhead in the advance of the court in public estimation. 
Judge Sullivan’s death, within a year of his appointment, cut short a 
promising career on the bench. 

Let us turn now to Judge Smith’s account of the early experiences 
of the Court. On December 15, 1923 at a luncheon of the Boston 
University Law School Association to celebrate the twenty-fifth 
anniversary of the court, Judge Smith, while still Recorder, shortly 
before his appointment to the newly created third judgeship spoke, 
in characteristic vein, as follows: 


“During the nineties various bodies of business men — 
not lawyers — agitated and discussed the adoption of a law 
which finally resulted in Chapter 562 of the Acts of 1898. 
As most of you are aware, Leonard A. Jones, Charles T. Davis 
and Clarence C. Smith reluctantly consented to fill the three 
offices created. We were called the Court of Registration and 
opened for business on the second floor of the Tremont Build- 
ing, October 14, 1898. No one came to register title to land, 
but there were many applications to register births, deaths 
and marriages, also patrician live stock of all kinds. 

“In the beginning, as I have said, there was nothing to do 
except dismiss applications to register cattle. But it was 
deemed wise that this feature of the case be not over-advertised, 
and so a sort of gentleman’s agreement was made in substance 
(1) that Judge Jones should keep on publishing his law books, 
(2) that Judge Davis should essay the really difficult task of 
milling around so as to appear to be busy, and (3) that Smith 
should take a case of samples, go on the road, visit the trade 
and solicit business. 

“T used to meet the Chief Justice (Wilfred Bolster) of the 
Municipal Court at lunch sometimes and he was wont to jeer at 
me, and assert that it was unethical for a Court to solicit 





business and that nothing of the kind had ever been done 
before. I told Wilfred that was interesting, but not important, 
because there had never been any court like this one before. 

“Well, we got business eventually, whether in spite, or 
because, of our early efforts no one can ever know. Probably 
in spite of, for the reason that any considerable public move- 
ment always comes from sources so deep or obscure that no one 
in particular can really claim much credit. I believe it was 
Prof. Gray who once remarked that our rulers are undis- 
coverable.”’ 


Speaking again at the dinner of the Middlesex Bar Association on 
January 29, 1930, Judge Smith said: 

“As regards the work of the Land Court, that must be 
known by its fruits. Self laudation is always inadvisable. An 
humble and contrite spirit is more pleasing in the sight of the 
Lord. I much prefer that attitude of the old man immortalized 
by Mark Twain. He was a regular prayer-meeting speaker, 
and usually wound up by asserting, ‘I am an humble man, but 
I will say that I own and run the best flat-bottomed boat on 
the Mississippi River.’ 

“In the autumn of 1898 I began to carry (each night) the 
files and papers of Land Court in a bushel basket to our 
locker in a vault in the Tremont Building. Time passed and, 
at the end of three years, we had nearly eight bushels of 
records when we moved to the Pemberton Building. At 
present we have in the Court House two sizable vaults filled 
and a third, and much the largest one, being rapidly occupied. 
This does not include any of the large and valuable files on the 
engineering floor. May I say, in passing, that the service of 
Mr. Humphrey, who has presided over this plan department for 
many years, can scarcely be over-estimated in its practical 
value to land holders. No dispute has ever arisen over the loca- 
tion on the ground of the boundary lines of land included in a 
decree, or of the new boundary lines constantly established 
by the sub-division of registered parcels, done under his 
supervision. In contrast to this situation it is interesting to 
note that in the disposal of original petitions for registration 
there is no one cause so prolific of contests and trials as disputes 
over the location of boundary lines of unregistered land. 





“So far as the judges of the Land Court are concerned, I can 
properly assert that we endeavor to operate the Court as a 
whole with fidelity, industry and a reasonable degree of prac- 
tical common sense. It is a mistake to suppose that our chief 
work is concerned with the trial of contested cases. It is the 
so-called ‘uncontested’ cases where our more important work 
lies. Conquest by default has so long been recognized in 
court practice as a knock-out blow that we have to spend 
considerable time still in explaining that the Land Registration 
Act does not provide for such a victory. The petitioner must 
prove his claim whether opposed or not. This provision of the 
law makes it necessary to review all examiner’s reports and 
then call for such additional evidence or support as the case 
may require. In the course of such work questions of law 
as well as of fact must be determined, and determined without 
the aid of counsel. There being no one to appeal from error 
thus committed the damage to property rights may be far 
greater than in a contested case. In fact the danger of such 
errors was thought to be so substantial when the draft of the 
original act was under discussion that many conservative men 
withheld their approval. Experience has shown that such 
fears were not well founded. During the thirty-two years of 
operation of the land registration act about $160,000,000 worth 
of lands in assessed values have been registered. An assurance 
fund of $204,000 is now accumulated to pay for damages to 
property rights which it was thought might occur through 
the operation of the act. Only three claims have been made, 
one of which was unsuccessful, and the other two resulted in 
payments aggregating about $2,500.” 


In 1909 the late Judge Davis published the volume of his “Land 
Court Decisions,” already mentioned. It is a mine of land law. 
Unfortunately its appearance was frowned on by some members of 
the bench and bar who thought that only the decisions of the court 
of last resort should be printed. The result of this form of discourage- 
ment was to deprive the profession of other volumes which might 
have been as helpful to the profession as many opinions of the Supreme 
Judicial Court. We say this without the slightest disrespect for that 
court. The Land Court deals constantly with questions which never 
reach the Supreme Court. As Judge Davis said in his preface “many 











Cuar_es THornton Davis 
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of the questions which come before (the Land Court) while likely to 
arise in the ordinary practice of all conveyancers and of many general 
practitioners, are questions as to which there seems to be a singular 
lack of authority. . . . Questions affecting the marketability frequently 
cannot, as a matter of practical consideration, await the delay neces- 
sary for the adjudication” (in other courts). Many of them come 
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before the Land Court, however, in the ordinary course of its business 
and but few have been carried beyond it.” 

Other than the Supreme Judicial Court and the Appellate Divi- 
sions of the District Courts, the Land Court is the only court of 
original jurisdiction which files a reasoned opinion of law and fact in 
every contested case. For some years many of these were printed in 
the Banker & Tradesman, but, since that practice was discontinued, 
a great mass of reasoned opinions on the most technical branch of the 
law has accumulated since 1909 in typewritten form beyond the 
reach of practitioners except by examination of the original files of 
the Court.* 

Judge Davis, Judge Smith and Judge Corbett with vision and 
practical sense demonstrated the meaning of “‘the great opportunity” 
which Alfred Hemenway predicted. They “set the pace” and their 
successors have “carried on.” We salute them all! 

Even this brief account of the Land Court should include Judge 
Davis’s last message to the bar at the close of his address about a 
month before his death. 

The constitutionality of the Court’s proceedings was challenged, 
shortly after its creation, in Tyler v. The Judges, 175 Mass. 71, and was 
sustained in an interesting opinion by Chief Justice Holmes in 1899 
when Judge Davis had been on the Bench for about a year. Judge 
Davis, referring to “great opportunity,” suggested by Hemenway, 
said: 

“Well, that depended entirely on the Bar and I undertook to 

do it. The point I want to make is this: It isn’t the judge and 

it isn’t our very remarkable engineer. What has made the 

Land Court here in Massachusetts is the Bar as it has grown 

and developed and changed its character, until now the Court 

has jurisdiction both of law and equity over any matter which 
directly involves the title to land. It has been in response to 
the demands of the Bar that use it and the real estate owners 
who wish to take advantage of it. 

“The reason that it has been a success, I think is this: 
this is probably the last time I shall ever make a public address 
and I should like to pass this on. When the case of Tyler against 


*A volume of Judge Smith’s opinions with annotations is now in preparation for publication by 


Mrs. Smith as a memorial to her husband, which it is hoped will be of interest and practical 
use to the profession. 
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the Judges came to be heard in Washington, I was taken over, 


it 


being considered proper by the Attorney-General, Hosea M. 


Knowlton, that the Court itself should be there and also 


because he wanted my help in brief making and one thing 


and another, in connection with his then young assistant, 


now Nr Justice Hamm md of our Superior Court. So l went 


over there 
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one man, as suggested by the joint committee in 1892. That man 
was probably the best qualified man in the Commonwealth for the 
task — Alfred Hemenway who, as was commonly known, was slated 
for appointment to the Supreme Court of the United States by 
President McKinley at the time of the President’s death. 

Hemenway reported an act without a word of explanation except 
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“Well, he took me to Washington. He had a raucous 
whisper that could be heard all over the courtroom. In the 
midst of the argument of that case, Mr. Justice White turned 
around and said, ‘Mr. Attorney-General, what is there in this 
law to prevent free and unbridled collusion between the 
Court and the lawyers and petitioners?’ 

“The old Attorney-General settled himself back and said, 
‘Absolutely nothing, Your Honor, except the traditional 
character of the Bench and Bar of Massachusetts.’ 

“There was a pause and all of the other judges turned and 
bowed to Mr. Horace Gray. Judge Gray bowed back again 
and then, in a tense whisper that could be heard all over that 
courtroom, the Attorney-General turned to me and said, 
‘By God, boy, you remember that.’ 

“T want to say, so far as the Land Court is concerned, the 
Bar has remembered that. We have our black sheep, we have 
our bad eggs in our profession as well as in any other. We have 
had forgers and that sort of thing, but never, so far, in nearly 
forty years, have I had a member of our Bar go back on the 
traditional character of the Bench and Bar of Massachusetts.” 
We have referred to the dramatic aspect of the growth of a new 

Court. Those who look for drama in legal history will find some by a 


careful reading of the majority and minority opinions on the con 


stitutionality of the registration system in Tywer v. Judges of 
Court of Registration, 175 Mass 1179 | S. 405. lt was a doubk 
intellectual battle, first, between the late John L. Thorndik« the 


challenger on one side, and Attorney-Cieneral Knowlton, with hu 
assistant, Franklin T. Hammond (now a retired justice of the Super 
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Mr Justice Loring, as to the history of lega| conceptions and th 


implications and bearings of legal history and of precedents, and lack 
of precedents, ona problem which was new to the profession i \iaese 
chusetts as well as in other parte of the count 1 hve nt ° 
involved aspects of later nt ‘ ‘ ne in rega io the we 
subsect of declarat : edure bya lherengee 
case of WI d VWervha Rawk, 284 Ni iL 

shed ot b ba ' Chapter S85 of the A | ves ' 
heinhg ecen | the la ‘ Nu 

{f the lnk ‘ mi & oe ’ ludee 1D 

" hing ' yw 





\ nt lipMeNw 








Two judges and a recorder were appointed and the Court opened 
for business in the Tremont Building on October 14, 1898. There has 
always been in the profession a certain amount of uninformed con- 
descension toward conveyancing in general, going back to the time 
when Lord Chancellor Hardwicke rebuked Sir Robert Henley, later 
Lord Chancellor Northington (a good lawyer and a genial three- 
bottle man) for contemptuous remarks about the practice of con- 
veyancers, which Hardwicke regarded as most helpful as a source 
of law. In spite of its absurdity, this attitude, even among con- 
veyancers, extended to the new court in its infancy and adolescence. 
Gradually, however, the profession began to realize the importance of 
the court which was created for the purpose of making a “good” 
title “marketable”; and this was due very largely to the ability and 
personality of one man, just as the act creating the Court was due 
largely to one man. It is seldom that judges are faced with the re- 
sponsibility of “breaking in” a new court, not only in fact, but in 
the minds of skeptical lawyers. Davis served for thirty-eight years. 
Judge Jones was elderly and not well. Judge Clark served but a short 
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time before his death. It is common knowledge among the “elder 
brethren” of the bar that the real development of the court, and its 
gradual establishment and growth in the confidence of the community, 
was the work of Judge Davis with the able assistance from the be- 
ginning of Judge Smith, the first recorder and later a judge, and, for 
more than twenty-five years, of Judge Corbett. For its first twenty- 
five years these three men were “The Land Court” and, great as 
were the services of Judge Corbett and Judge Smith, Judge Davis 
was the spearhead in the advance of the court in public estimation. 
Judge Sullivan’s death, within a year of his appointment, cut short a 
promising career on the bench. 

Let us turn now to Judge Smith’s account of the early experiences 
of the Court. On December 15, 1923 at a luncheon of the Boston 
University Law School Association to celebrate the twenty-fifth 
anniversary of the court, Judge Smith, while still Recorder, shortly 
before his appointment to the newly created third judgeship spoke, 
in characteristic vein, as follows: 

“During the nineties various bodies of business men — 
not lawyers — agitated and discussed the adoption of a law 
which finally resulted in Chapter 562 of the Acts of 1898. 
As most of you are aware, Leonard A. Jones, Charles T. Davis 
and Clarence C. Smith reluctantly consented to fill the three 
offices created. We were called the Court of Registration and 
opened for business on the second floor of the Tremont Build- 
ing, October 14, 1898. No one came to register title to land, 
but there were many applications to register births, deaths 
and marriages, also patrician live stock of all kinds. 

“In the beginning, as I have said, there was nothing to do 
except dismiss applications to register cattle. But it was 
deemed wise that this feature of the case be not over-advertised, 
and so a sort of gentleman’s agreement was made in substance 
(1) that Judge Jones should keep on publishing his law books, 

(2) that Judge Davis should essay the really difficult task of 

milling around so as to appear to be busy, and (3) that Smith 

should take a case of samples, go on the road, visit the trade 
and solicit business. 

“T used to meet the Chief Justice (Wilfred Bolster) of the 
Municipal Court at lunch sometimes and he was wont to jeer at 
me, and assert that it was unethical for a Court to solicit 





business and that nothing of the kind had ever been done 
before. I told Wilfred that was interesting, but not important, 
because there had never been any court like this one before. 

“Well, we got business eventually, whether in spite, or 
because, of our early efforts no one can ever know. Probably 
in spite of, for the reason that any considerable public move- 
ment always comes from sources so deep or obscure that no one 
in particular can really claim much credit. I believe it was 
Prof. Gray who once remarked that our rulers are undis- 
coverable.” 


Speaking again at the dinner of the Middlesex Bar Association on 
January 29, 1930, Judge Smith said: 

“As regards the work of the Land Court, that must be 
known by its fruits. Self laudation is always inadvisable. An 
humble and contrite spirit is more pleasing in the sight of the 
Lord. I much prefer that attitude of the old man immortalized 
by Mark Twain. He was a regular prayer-meeting speaker, 
and usually wound up by asserting, ‘I am an humble man, but 
I will say that I own and run the best flat-bottomed boat on 
the Mississippi River.’ 

“In the autumn of 1898 I began to carry (each night) the 
files and papers of Land Court in a bushel basket to our 
locker in a vault in the Tremont Building. Time passed and, 
at the end of three years, we had nearly eight bushels of 
records when we moved to the Pemberton Building. At 
present we have in the Court House two sizable vaults filled 
and a third, and much the largest one, being rapidly occupied. 
This does not include any of the large and valuable files on the 
engineering floor. May I say, in passing, that the service of 
Mr. Humphrey, who has presided over this plan department for 
many years, can scarcely be over-estimated in its practical 
value to land holders. No dispute has ever arisen over the loca- 
tion on the ground of the boundary lines of land included in a 
decree, or of the new boundary lines constantly established 
by the sub-division of registered parcels, done under his 
supervision. In contrast to this situation it is interesting to 
note that in the disposal of original petitions for registration 
there is no one cause so prolific of contests and trials as disputes 
over the location of boundary lines of unregistered land. 





“So far as the judges of the Land Court are concerned, I can 
properly assert that we endeavor to operate the Court as a 
whole with fidelity, industry and a reasonable degree of prac- 
tical common sense. It is a mistake to suppose that our chief 
work is concerned with the trial of contested cases. It is the 
so-called ‘uncontested’ cases where our more important work 
lies. Conquest by default has so long been recognized in 
court practice as a knock-out blow that we have to spend 
considerable time still in explaining that the Land Registration 
Act does not provide for such a victory. The petitioner must 
prove his claim whether opposed or not. This provision of the 
law makes it necessary to review all examiner’s reports and 
then call for such additional evidence or support as the case 
may require. In the course of such work questions of law 
as well as of fact must be determined, and determined without 
the aid of counsel. There being no one to appeal from error 
thus committed the damage to property rights may be far 
greater than in a contested case. In fact the danger of such 
errors was thought to be so substantial when the draft of the 
original act was under discussion that many conservative men 
withheld their approval. Experience has shown that such 
fears were not well founded. During the thirty-two years of 
operation of the land registration act about $160,000,000 worth 
of lands in assessed values have been registered. An assurance 
fund of $204,000 is now accumulated to pay for damages to 
property rights which it was thought might occur through 
the operation of the act. Only three claims have been made, 
one of which was unsuccessful, and the other two resulted in 
payments aggregating about $2,500.” 


In 1909 the late Judge Davis published the volume of his “Land 
Court Decisions,” already mentioned. It is a mine of land law. 
Unfortunately its appearance was frowned on by some members of 
the bench and bar who thought that only the decisions of the court 
of last resort should be printed. The result of this form of discourage- 
ment was to deprive the profession of other volumes which might 
have been as helpful to the profession as many opinions of the Supreme 
Judicial Court. We say this without the slightest disrespect for that 
court. The Land Court deals constantly with questions which never 
reach the Supreme Court. As Judge Davis said in his preface “many 
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of the questions which come before (the Land Court) while likely to 
arise in the ordinary practice of all conveyancers and of many general 
practitioners, are questions as to which there seems to bea singular 
lack of authority. . . . Questions affecting the marketability frequently 
cannot, as a matter of practical consideration, await the delay neces- 
sary for the adjudication” (in other courts). Many of them come 


o 


before the Land Court, however, in the ordinary course of its business 
and but few have been carried beyond it.” 

Other than the Supreme Judicial Court and the Appellate Divi- 
sions of the District Courts, the Land Court is the only court of 
original jurisdiction which files a reasoned opinion of law and fact in 
every contested case. For some years many of these were printed in 
the Banker & Tradesman, but, since that practice was discontinued, 
a great mass of reasoned opinions on the most technical branch of the 
law has accumulated since 1909 in typewritten form beyond the 
reach of practitioners except by examination of the original files of 
the Court.* 

Judge Davis, Judge Smith and Judge Corbett with vision and 
practical sense demonstrated the meaning of “the great opportunity” 
which Alfred Hemenway predicted. They “set the pace” and their 
successors have “carried on.” We salute them all! 

Even this brief account of the Land Court should include Judge 
Davis’s last message to the bar at the close of his address about a 
month before his death. 

The constitutionality of the Court’s proceedings was challenged, 
shortly after its creation, in Tyler v. The Judges, 175 Mass. 71, and was 
sustained in an interesting opinion by Chief Justice Holmes in 1899 
when Judge Davis had been on the Bench for about a year. Judge 
Davis, referring to “great opportunity,” suggested by Hemenway, 
said: 

“Well, that depended entirely on the Bar and I undertook to 

do it. The point I want to make is this: It isn’t the judge and 

it isn’t our very remarkable engineer. What has made the 

Land Court here in Massachusetts is the Bar as it has grown 

and developed and changed its character, until now the Court 

has jurisdiction both of law and equity over any matter which 
directly involves the title to land. It has been in response to 
the demands of the Bar that use it and the real estate owners 
who wish to take advantage of it. 

“The reason that it has been a success, I think is this: 
this is probably the last time I shall ever make a public address 
and I should like to pass this on. When the case of Tyler against 





*A volume of Judge Smith's opinions with annotations is now in preparation for publication by 
Mrs. Smith as a memorial to her husband, which it is hoped will be of interest and practical 
use to the profession. 
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the Judges came to be heard in Washington, I was taken over, 
it being considered proper by the Attorney-General, Hosea M. 
Knowlton, that the Court itself should be there and also 
because he wanted my help in brief making and one thing 
and another, in connection with his then young assistant, 
now Mr. Justice Hammond of our Superior Court. So I went 
over there. 

“Aly relations with him were personal and peculiar. I had 
been doing the work for the Attorney-General in regard to 
real estate titles through his office for some time. He was a 
great lawyer, a powerful, dominating personality, square 
shouldered, straightforward, direct, and most impressive, a 
great stickler for etiquette. When he wanted to see me he 
would have that intimated from the State House. I went up 
and was received by the doorkeeper. The door opened. 

“Nir. Attorney-General, Judge Davis. 

“Ah, yes, yes, come in, come in. Sit down, Your Honor. 
Close the door, Robinson. Now, boy, what is this Court of 


yours trying to do now: 


“Well, he took me to Washington. He had a raucous 
whisper that could be heard all over the courtroom. In the 
midst of the argument of that case, Mr. Justice White turned 
around and said, ‘Mr. Attorney-General, what is there in this 
law to prevent free and unbridled collusion between the 
Court and the lawyers and petitioners?’ 

“The old Attorney-General settled himself back and said, 
‘Absolutely nothing, Your Honor, except the traditional 
character of the Bench and Bar of Massachusetts.’ 

“There was a pause and all of the other judges turned and 
bowed to Mr. Horace Gray. Judge Gray bowed back again 
and then, in a tense whisper that could be heard all over that 
courtroom, the Attorney-General turned to me and said, 
‘By God, boy, you remember that.’ 

“T want to say, so far as the Land Court is concerned, the 
Bar has remembered that. We have our black sheep, we have 
our bad eggs in our profession as well as in any other. We have 
had forgers and that sort of thing, but never, so far, in nearly 
forty years, have I had a member of our Bar go back on the 
traditional character of the Bench and Bar of Massachusetts.” 
We have referred to the dramatic aspect of the growth of a new 

Court. Those who look for drama in legal history will find some by a 
careful reading of the majority and minority opinions on the con- 
stitutionality of the registration system in Tyler v. Judges of the 
Court of Registration, 175 Mass. 71, 179 U. S. 405. It was a double 
intellectual battle, first, between the late John L. Thorndike the 
challenger — on one side, and Attorney-General Knowlton, with his 
assistant, Franklin T. Hammond (now a retired justice of the Superior 
Court) on the other, and, second, between Chief Justice Holmes and 
Mr. Justice Loring, as to the history of legal conceptions and the 
implications and bearings of legal history and of precedents, and lack 
of precedents, on a problem which was new to the profession in Massa- 
chusetts as well as in other parts of the country. The controversy 
involved aspects of later controversies — one in regard to the general 
subject of declaratory procedure, challenged and sustained in the 
case of Whiteside v. Merchants Bank, 284 Mass. 165 and now estab- 
lished on a broad basis by Chapter 585 of the Acts of 1945. The 
closing scene of the Land Court controversy in the Supreme Court 
of the United States 179 U. S. 405, as described by Judge Davis, 
Was a striking climax to the drama. F. W.G. 








VERSES FOR CONVEYANCERS 





The following verses were written and read at meetings of the 
Abstract Club in 1890, 1891 and 1909 by Hon. James P. Parmenter, 
then in active practice as a conveyancer and later a Judge of the 
Municipal Court of the City of Boston, and by George A. Dary and 
Babson S. Ladd, also well known conveyancers. They may provide 
a little entertainment today as they did when they were written. 

Those on “Australia” and “The Torrens System” were written 
in 1891 shortly after Governor Russell had called the Australian 
system to the attention of the Legislature. 


THE POET AND THE CONVEYANCER 
A DIALoGuE 
The Poet: 

O stranger, let us leave behind 
The dusty city and its cares, 

And, on this grassy slope reclined, 
Enjoy the gifts that Nature bears. 

How lovingly the shadows fall 
On yonder winding, woodland way, 

Where idle fancy fain would call 
Some dryad sweet or laughing fay! 


The Conveyancer: 

" that path I know it well; 
I looked it up in sixty-three, 

When Thompson had in mind to sell 
The whole estate he owned in fee. 


Yes, yes 


I know there was an easement there, 
Appurtenant to Wilbur’s piece, — 
It then belonged to Barret’s heir; 
I could not get him to release. 


The Poet:— 
Survey the forest’s broad expanse, 
Yon tossing mass of vivid green, 
Whereon the merry sunbeams glance, 
Then sink to rest, the boughs between. 
Behold how o’er the leafy waves 
Majestic springs that stately tree, 
How like a lighthouse tower he brave 


‘The onset of the emerald sea! 


The Conveyancer:— 
The lot’s already been surveyed, 
And by a very careful man; 
Old Joel Johnson had it made, 
And keeps the unrecorded plan. 
That oak-tree marks the southwest bound 
Of land that Dixon sold to Long; 
On looking at the deed I found 


That half the measurements were wrong. 


The Poet:— 
O soulless beast, what canst thou know 
Of all that fills the poet’s breast, 
What time the summer breezes blow, 
And earth is in her glory dressed? 
Thou clod, is nothing more divine 
Than wretched laws that men create? 
My soul is wroth with thee and thine 
I leave thee to thy low estate. 


The Conveyancer: 

A strange young man, I fear his mind 
Has given common sense the slip; 

I should not be surprised to find 
That he is under guardianship. 

Ah, well! I’ve no more time to spend 
In idling here so aimlessly; 

The afternoon is near its end, 
I’ll go back to the Registry. 
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THE GAY MORTGAGOR 


When conveyancers meet ’round the table at Young’s, 
When waistbands grow tighter and looser grow tongues, 
When the brows that have darkened o’er parcel and piece 
Get as straight and as smooth as a simple release, 

We must not forget in our banqueting hall 

One glass to devote to the friend of us all 

So make ready a modest libation to pour 


To our worthy acquaintance — the gay mortgagor. 


Imagine a world where no mortgage should be, 

4 dull leaden waste of grantor and grantee! 

We should hunt the shy title down one beaten track, 
No twistings and windings, no sudden turns back. 
How short were the search and how scanty the fees! 
Ah! dreary and dismal reflections are these. 

From such thoughts let us turn to the one we adore, 


Him who makes life worth living the gay mortgagor. 


We have friends ever constant who lengthen our days; 


They claim from our lips the full measure of praise. 


There’s the amiable femal wife, sister, or mother 
Who sells by one name what she bought by another. 
There is he who to alter his spelling is fain 





the race of that primitive land-owner Cain. 


There is one who can’t bound, save “about,” “less,” or “more.” 





| is the gay mortgagor. 


With what spirit he hastens to part with his lands 


sefore they have comfortably got in his hands! 

How soon he contrive it is only his fun 

You have ten names to track when you thought you had one. 
When vou far ou've come to the end of his trail 

How vou find a foreclosure or seizure or sale! 


He won't get discharged on his margin before 
He gets good and ready this gay mortgagor. 


Life isn’t all roses, ome thorns we all know, 


The man who won't come and the man who won't go; 


The friend whe . “See if this title is right, 

It won't take you long, and we'll pass it to-night’; 
Or his brother who growls, if he finds your bill steep, 
So-and-so looked it up once and he did it cheap.” 
What pe ire to turn from the nigvard and bore 

Jo our hor t ce panion the ga mortgagor! 


Aprit 22, 


AUSTRALIA 


Air: Up comes McGinty 


When our politics were bad and all parties thought it sad 
That the ballot’s sacred right was in defection; 
When the spoilmen were about and the hustlers got the vote 
That secured their wicked candidate’s election, 
Then brave statesman Hayes from Lynn said correction must begin 
And a remedy he looked for o’er the brine. 
Then with legislative aid was the dread corruption stayed, 
With the ballot act of eighteen eighty-nine. 


Cuorvs 
Up comes Australia with a statute in her fist, 
A kangaroo beside her, 
And a bracelet on her wrist. 
She’s all ready for a war dance, or to draft a nation’s code, 
Right from the middle of the sea. 


When our county records spread over reams of paper dread, 
Conveyancers were going to distraction. 

Title companies in twain with insurance proved in vain, 
The public mind to fill with satisfaction. 

Then John Hassam of the Hub said the members of our club 
Should bring about a healthy reformation. 

And he sent across the sea for the document to be 
Foundation for an act of registration. 

Cuorvs 
° 

Now, my brothers of the law, consolation you should draw 
From contemplation of the Australasian; 

For all legal problems yield to the wisdom from that field 
Where cannibals so late were holding session 


And for all our earthly ills she'll p 


> | 


oduce the proper pills 


That will make our constitution sound 





CHort s 


1891 
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THE TORRENS SYSTEM 


This has lasted long ae oe this confounded lot of stuff 
We have heard from the reformers who of late have had the floor; 
ng enough they've had their way now I’ve got a word to say 
these soulless chaps who want to grind the faces of the poor. 





Oh, of course it’s very well for some superficial swell 


lo talk about improvement in land transfer and what not; 
I admit the precious scheme makes an iridescent dream, 
But when it comes to practice — it’s unmitigated rot. 


fellow must allow things are pretty seedy now 


Wi ith | the ese blamed insurance companies a- crowding of us all; 












| dont 10W whic *h one 1S wuss neither on ’em’s worth a cuss, 
With aan pile of patent policies and guaranties and gall. 
Still it happens now and then that we poor but honest men 


a client from their ever-open maw; 
earch his title through, and we furnish him don’t you? 
With a startling inecuieniian to the mysteries of law. 


Then we 


For we mutter with a frown, “I must run that grantor down,” 
Or, “‘I fear that former owner didn’t hold the whole estate, 

And I really must discern; ‘twill not take three months to learn 
What chieftain owned Pequasset Swamp in sixteen twenty-eight.’ 


And we shake a learned head when we’re told a man ts dead, 
e de less catacombs for non-existent heirs; 





We ar -ase in the line of mortgagees, 
And easements are invariably most intricate affairs. 

J t end as all things will in an abstract and a bill, 
And an erudite opinion that if everything goes right, 


If some people will release, and some others hold their peace, 
He'd better not give up his land, at least without a fight. 


And now when we're going on — just as folks have always done 
t penny in the good old-fashioned way, 

nps this ungodly set of chumps, 

gn importation, just across from Bot’ny Bay. 


i they tell how it will work how a dapper little clerk 
Will perch behind the counter and ingeniously contrive 
Io have titles right on hand, good for anybody’s land, 
And supy them to the public for a dollar twenty-five. 
ch things be in the country of the free? 
the race that never quailed before the tyrant or the mob, 

t crouch in craven fear of another hemisphere, 

Wh reant monopoly deprives us of a job? 


ht 
we 


4 LAY OF THE LAND COURT 
(Woodbridge v. Fones, 183 Mass. 549 


Among judicial functions, most perplexing to the reason, 

But important to the suitor, when his suit is brought in season, 
Raising points where judges differ, as do doctors over pills, 
Rank proceedings instituted for interpreting of wills; 


And the judges of our Land Court are exposed to this vexation; 


They scan the briefs of counsel with care, perhaps with groans, — 
All admirably exemplified by Woodbridge versus Jones. 


William H. Twiss of Saugus, son-in-law of Nancy Snow, 
By deed of good conveyance, nearly thirty years ago, 
From Nancy, for the kindness of himself and wife Sa 





Took title to the premises he subsequently left her; 


For William to Sarepta left much of his estate, 
That is to say, the residue, but (woeful to relate! 
For life to use and to dispose as to her might seem proper, 


> , sy 1 1 
Remainder on at her decease, like grain within a hopper. 


am, and his lands she sought to use 
As vendor, but conveyancers the title did refuse; 
“She held for life; but had she power to sell to whom she would? 


"Twas question for the Land Court; and the Land Court held she could 


Sarepta mourned for Willi 








Then Sarepta’s joy was clouded by the wrath of Dora Jon 
And others, the respondents, who in no u 
Requested of the Land Court a report t 
W here may 








final word which ends these strifes of ours 





e heard that 


ra 


Thus to the court appellate was Sarepta’s matter sent, 


And there grave judges pondered as to what her William mea 


They pored the record over, searching for the will entre, 


3 


- 1. ! ai ~} ; 1. 
Good lack! one clause was all thev found to answer such desire 


Quoth Mr. Justice Hammond: “The torm of this report 
Calls for some passing comment of a mildly caustic si 
The will should be before us upon this record's pages, 
Or with reluctance we decide this case tor coming ages 
‘E’en as to the geometer a solid angle points, 


First upward, and next downward, as tf possessed of Jotnts, 
So, to the mind judicial, the clause in questron shows, 


According as vou emphasize ‘remand r or 





“For, if with purpose studied the writer of this will 

To frame a clause ambiguous had plotted with his skill, 
No language more appropriate such purpose could effect, 
Than William Twiss’s counsellor has managed to select.” 


The learned judgment further this muse will not abstract, 
Authorities are stated pro and con, with judge’s tact, 

And Sarepta’s land in Saugus, as our Land Court did decree, 
Stands hers to use, dispose, and sell fore’er in simple fee. 


Your Honors of the Land Court, so may your judgments stand, 
While trafficking in titles prevails in this broad land, 
But when to courts appellate your suitors take resort, 
Then, give good heed to what you send by way of a report! 
B.S 2. 
Marcu 26, 1909 


NOTE 


In connection with these verses by Babson Ladd, the attention of all Judges of 
all Courts and of the bar is called to the recommendation of the Judicial Council as to 
reports of material facts, on pages 17-19 of the 24th Annual Report recently filed. The 
report (Public Document No. 144) will be sent soon to all members of the Massachu- 
setts Bar Association in the Massachusetts Law Quarterly for 1948, now in the hands 
of the printer. 
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